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This Decision considers the eligibility of XXXXXXX XXXXXXX
(hereinafter referred to as "the individual”) to hold an access
authorization under the regulations set forth at 10 CF.R
Part 710, entitled "Criteria and Procedures for Determning
Eligibility for Access to Classified Matter or Special Nuclear
Material . " As explained below, it is ny decision that the
i ndi vidual s access authorization should not be restored at this
time.

. BACKGROUND

The individual is an enployee of a Departnment of Energy (DOE)
contractor, and has held a DOE access aut hori zati on for nmost of the

period since July 1993. He held an access authorization
continuously from Novenber 21, 2002 until it was suspended in
August 2006 in connection with the current proceeding. In July

2005, the individual submtted an Incident Report concerning an
arrest for driving under the influence of alcohol (DU) that
occurred in |ate June 2005. In March 2006, the DOE conducted a
Personnel Security Interview wth the individual (the 2006 PSl).
In addition, the individual was evaluated in June 2006 by a DOE-
consul tant psychiatrist (the DCE-consultant psychiatrist), who
i ssued a report containing his conclusions and observati ons.

| n August 2006, the Manager for Personnel Security of the DOE area
office where the individual is enployed (the Manager) issued a
Notification Letter tothe individual. Inthis letter, the Manager
states that the individual’s behavior has raised security concerns
under Section 710.8(j) of the regul ations governing eligibility for
access to classified material. Specifically, with respect to



Criterion (j), the Operations Ofice finds that the DCE-consultant
psychi atri st diagnosed the individual as neeting the criteria for
Subst ance Abuse, Al cohol, found in the Diagnostic and Stati stical
Manual of the American Psychiatric Association, |IVth Edition (DSM
IV TR). The Notification Letter also refers to his June 2005
arrest for DU with a breath al cohol content (BAC) of .13, and to
the foll owing two al cohol rel ated-arrests invol ving the individual:

1. In August 1987, he was arrested and charged wth
Driving Wiile Intoxicated (DW) and his BAC registered
.14 at the time of his arrest; and

2. In May 1986, he was arrested and charged with DW and
his BAC registered .172 at the tine of his arrest.

Encl osure 2 to August 2006 Notification Letter.

The individual requested a hearing (hereinafter “the Hearing”) to
respond to the concerns raised in the Notification Letter. As his
initial response to those concerns, the individual asserted that he
di sagreed with the DCE-consultant psychiatrist’s finding that he
had a current al cohol problem He stated that foll ow ng his June
2005 DU, he conpleted a five-nonth substance abuse programoffered
in his community (the community program, and at the conpl etion of
this program his substance abuse counsel or “positively concl uded
that | do not have problens with alcohol.” [Individual’s Septenber
2006 Request for Hearing. He also stated that he has had no
further problens with al cohol since his June 2005 DU, and that his
1987 and 1986 DW's occurred when he was still a teenager. Id.

In a Novenber 2006 letter to nme, the individual stated that he
acted on the recomendati ons of the DOE-consul tant psychiatrist and
i n Septenber 2006, he re-enrolled in his community programand is
attendi ng Al coholics Anonynous (AA) group sessions and di scussion
sessions on drug awareness and sobriety tw ce a week.

The requested hearing in this matter was convened in January 2007
(hereinafter the “Hearing”). At the Hearing, the individual did
not contest the DOE-consul tant psychiatrist’s diagnosis of Al cohol
Abuse. Accordingly, the testinony at the Hearing focused chiefly
on the individual’s efforts to mtigate the Al cohol Abuse concerns
t hrough abstinence from al cohol and recovery activities.

1. REGULATORY STANDARD

In order to frame ny analysis, | believe that it will be useful to
di scuss briefly the respective requirenents inposed by 10 C F. R



Part 710 upon the individual and the Hearing Oficer. As discussed
bel ow, Part 710 <clearly places upon the individual t he
responsibility to bring forth persuasive evidence concerning his
eligibility for access authorization, and requires the Hearing
Oficer to base all findings relevant to this eligibility upon a
convincing |evel of evidence. 10 CF.R 88 710.21(b)(6) and
710. 27(b), (c) and (d).

A.  The Individual's Burden of Proof

It is inportant to bear in mnd that a DOE adm ni strative revi ew
proceedi ng under this Part is not a crimnal matter, where the
government woul d have the burden of proving the defendant guilty
beyond a reasonabl e doubt. The standard in this proceedi ng pl aces
t he burden of proof on the individual. It is designed to protect
national security interests. The hearing is "for the purpose of
affording the individual an opportunity of supporting his
eligibility for access authorization.” 10 CF. R 8§ 710.21(b)(6).
The i ndividual nust conme forward at the hearing with evidence to
convince the DOE that restoring his access aut hori zation "woul d not
endanger the common defense and security and would be clearly
consistent with the national interest.” 10 CF.R § 710.27(d).
Personnel Security Review (Case No. VSA-0087), 26 DCE { 83,001
(1996); Personnel Security Hearing (Case No. VSO 0061), 25 DCE
1 82,791 (1996), aff'd, Personnel Security Review (VSA-0061), 25
DOE 1 83,015 (1996). The individual therefore is afforded a ful
opportunity to present evidence supporting his eligibility for an
access authorization. The regulations at Part 710 are drafted so
as to permt the introduction of a very broad range of evidence at
personnel security hearings. Even appropriate hearsay evi dence may
be admtted. 10 CF.R §& 710.26(h). Thus, by regulation and
t hrough our own case law, an individual is afforded the utnost
latitude in the presentation of evidence which could mtigate
security concerns.

Nevert hel ess, the evidentiary burden for the individual is not an
easy one to sustain. The regulatory standard inplies that thereis
a presunption against granting or restoring a security clearance.
See Departnent of Navy v. Egan, 484 U.S. 518, 531 (1988) ("clearly
consistent with the national interest” standard for the granting of
security clearances indicates "that security determ nations should
err, if they nust, on the side of denials"); Dorfnont v. Brown,
913 F.2d 1399, 1403 (9th Gr. 1990), cert. denied, 499 U S. 905
(1991) (strong presunption against the issuance of a security
cl earance). Consequently, it is necessary and appropriate to pl ace
the burden of persuasion on the individual in cases involving
national security issues. In addition to his own testinony, we



generally expect the individual in these cases to bring forward
W tness testinony and/or other evidence which, taken together, is
sufficient to persuade the Hearing O ficer that restoring access
authorization is clearly consistent with the national interest.
Per sonnel Security Hearing (Case No. VSO 0002), 24 DCE f 82,752
(1995); Personnel Security Hearing (Case No. VSO 0038), 25 DCE
1 82,769 (1995) (individual failed to neet his burden of com ng
forward wth evidence to show that he was rehabilitated and
reformed from al cohol dependence).

B. Basis for the Hearing Oficer's Decision

I n personnel security cases under Part 710, it is ny role as the
Hearing O ficer to issue a decision as to whether granting an
access authorization would not endanger the common defense and
security and would be clearly consistent with the national

interest. 10 CF.R 8 710.27(a). Part 710 generally provides that
"[t]he decision as to access authorization is a conprehensive

comon- sense judgnment, made after consideration of all relevant
i nformati on, favorabl e and unfavorabl e, as to whether the granting

or continuation of access authorization will not endanger the
common defense and security and is clearly consistent with the
national interest.” 10 CF.R 8§ 710.7(a). | must exam ne the
evidence in |light of these requirenents, and assess the

credibility and deneanor of the wi tnesses who gave testinony at the
heari ng.

1. HEARI NG TESTI MONY

At the Hearing, testinony was received fromten persons. The DOE
presented the testinony of the DOE-consultant psychiatrist. 1/

The individual, who was not represented by counsel, testified and
presented the testinmony of his substance abuse counselor, his
secondary substance abuse counsel or, his AA sponsor, the | eader of
his nmen’s support group, his girlfriend, his departnent nanager,

1/ As indicated by the testinony of the DCE-consultant
psychiatrist (TR at 11-13), he clearly qualifies as an expert
witness in the area of addiction psychiatry.



his work coordinator, and his enployer’s human resources nanager.
2/

A.  The DOCE-Consul tant Psychiatri st

The DOE-consultant psychiatrist testified that in June 2006 he
eval uated the individual. The DOE-consultant psychiatri st
concluded that the individual nmet the DSMIV TR criteria for
Al cohol Abuse.

At the Hearing, the DOE-consultant psychiatrist testified that he
was concerned about the individual’s history of alcohol-related
| egal problens that were sunmarized in the Notification Letter. TR
at 14-16. He stated that the individual’s three DW arrests
indicated a greater problemw th driving while intoxicated:

DWs tend to be a tip-of-the-iceberg phenonenon, where if
a person has one DW arrest, there are estimtes going
anywhere from 100 to a coupl e thousand of epi sodes where
the person probably was over the legal [imt and was
driving but just never got caught for a DW arrest.

TR at 22.

He testified that the individual had been “generally pretty frank
and straightforward” in their June 2006 interview and that the
information he provided was “pretty nuch consistent” wth
information provided in previous DOE interviews. TR at 17. The
DOE- consul tant psychiatrist stated that the individual had
acknowl edged to the DOE a problemw th drinking in noderation.

He realized, in |l ooking at his own al cohol problem that
he had difficulty stopping at one drink or difficulty
drinking in noderation, that within sone period of tine,
he woul d go overboard and drink excessively. And the
three DWs were the obvious and mai n consequence of this
probl em

2/ The individual’s substance abuse counsel or testified that he
is a clinical psychologist and a |icensed al cohol and drug abuse

counselor with twelve years of experience. TR at 71. The
i ndi vi dual’ s secondary substance abuse counselor alsois alicensed
substance abuse counsel or. TR at 75. | find that they both

qualify as expert witnesses in this area.



TR at 17. The DOE-consultant psychiatrist stated that he was
concerned by the individual’'s decision to resune drinking in 1998
after having been sober for eleven years since his 1987 DW and
after having been warned by the DOE Security in 1993 that his past
| egal problens with alcohol were a concern. He stated that the
i ndividual’s decision to resune drinking five years after his 1993
war ni ng by the DCE “indicated a functional problemw th respect to
his enploynent.” TR at 18.

Finally, the DOE-consultant psychiatrist testified that the
i ndi vidual reported to him that although he had conpleted a six
nmont h programthat included AA neetings after his June 2005 DW, he
was no | onger attending AA neetings on a regular basis, he did not
have an AA sponsor, and he was occasionally consum ng al cohol. TR
at 19-20.

The DCE- consul tant psychiatrist stated that all of this information
led him to diagnose the individual has suffering from Al cohol
Abuse, wi thout adequate evidence of rehabilitation. TR at 24.
Wth respect to the lack of rehabilitation, he stated that

The concerns | had were that he was continuing to drink,
with his last drink two weeks before our interview. And
t hen his AA programwas ki nd of sparse at that tinme. His
previ ous neeting was two nonths before ny interviewwth
him So | said there wasn't yet adequate evi dence.

TR at 24. He stated that the individual could denonstrate
rehabilitation by remaining sober for a full year from his |ast
drink, coupled with weekly attendance at AA neetings. TR at 27.
He al so recommended that the individual get a sponsor in AA Id.

Fol |l owi ng the testinony of the other w tnesses, the DCE-consultant
psychiatrist testified that since |last consum ng al cohol in early
June 2006, the individual had commtted hinmself to sobriety and has
been participating in a good recovery program TR at 141-143. 3/
He concluded that the individual will need to achieve a year of
sobriety from his June 2006 sobriety date, along with continued
participation in his recovery program in order to denonstrate

3/ The i ndi vidual reported to the DOE-consultant psychiatrist at
their June 13 interviewthat he | ast consuned al cohol “two weekends
ago.” DCE-consultant psychiatrist’s Report at 5. At the Hearing,
the individual stated that he has not consuned al cohol since then.
TR at 47. | therefore find that the individual’s clainmed sobriety
date is June 4, 2006



rehabilitation. TR at 145, 149. He stated that currently the
individual is in early recovery, and his risk of relapse wwthin the
first year is still high at about forty percent. TR at 143-144.

B. The Individual’s Substance Abuse Counsel or

The individual’s substance abuse counselor (the counselor)
testified that he assessed the individual following his 2005 DU
when the individual participated in a court ordered program He
stated that he found that the individual had abused al cohol in the
past and at the tine of his 2005 DU, but that the single recent
i ncident involving al cohol did not support a current diagnosis of
Al cohol Abuse. TR at 80. On the basis of this assessnent, the
i ndi vi dual was asked to conplete the | owest |evel of treatnent,
“al cohol education level .5.”7 This treatnment included weekly
education neetings, AA neetings, and a nen’s group neeting. TR at
78. The individual conpleted this treatnent in Decenber 2005 and
received a certificate. TR at 72.

The counselor testified that after he conpleted this program the
i ndi vi dual continued to participate in the group neetings in the
early part of 2006, and discontinued his attendance prior to June
2006. TR at 77-79. He affirnmed that the individual then resuned
his group neetings and consultations with himin Septenber 2006
after he becane aware that the DOE had concerns about his al cohol

use. TR at 89-92. He agreed with the individual’s assertion that
t he individual has consistently stated that he was abstinent from
al cohol fromthe tinme of his June 2005 DU until early June 2006

when he consumed a m xed drink at a social function, and that he
has been abstinent since June 2006. TR at 92.

The counselor testified that the individual began to attend AA
nmeeti ngs i n August 2005. He stated that the individual attended an
AA neeting on Minday nights that followed his al cohol education
nmeet i ng. TR at 94. He testified that, as wth his alcoho
education neetings, his attendance at AA neetings becane sporadic
in the Spring of 2006 and then resumed on a regular basis in
Sept enber 2006. TR at 95-96.

The counsel or stated that he woul d encourage the individual not to
resunme drinking. He testified that the individual is doing quite
well in maintaining his sobriety. TRat 98. He stated that if the
i ndi vidual maintains his current |evel of AA neetings and group
education neetings, his success rate for naintaining his abstinence
“would likely be in the 90's.” TR at 100.



After the DOCE-consultant psychiatrist testified concerning his
current assessnment of the individual based on the Hearing
testinmony, the individual’s counselor stated that he agreed with
a lot of the DOE-consultant psychiatrist’s testinmony. TR at 149.
He concurred that the individual’s June 2006 rel apse should “start
the clock over again” with respect to his rehabilitation. TR at
150. He stated that he is convinced that the individual has gai ned
consi derabl e insight into his al cohol problem

|’ve participated wwth [the individual] in a nunber of
groups, and I’ mconvinced that he knows the dangers, and
he has the insight that it is a problem

TR at 151. He stated that he would advocate that the individual
continue his AA participation and group neetings as the DOE-
consul tant psychiatrist recomrended. TR at 152.

C. The Individual’s Secondary Substance Abuse Counsel or

The i ndi vi dual ’ s secondary subst ance abuse counsel or (the secondary
counselor) testified that the individual resumed regul ar attendance
at weekly al cohol education neetings in Septenber 2006. TR at 106.
She stated that he’s been active and involved in the group, and
honest about what he’s been expressing. TR at 106. She stated
that she believes that he has nade good progress in his recovery
and that she has no reason to doubt his reported sobriety since
June 2006. TR at 107.

D. The Individual’s AA Sponsor

The i ndi vidual s AA sponsor testified that he has been attendi ng AA
nmeetings for over three years, that he currently attends a Monday
night nmeeting with the individual, and that he occasionally | eads
that nmeeting. TR at 33-35. He stated that he agreed to be the
i ndi vi dual’ s sponsor in Decenber 2006. TR at 34. He stated that
he planned to continue to attend weekly AA neetings with the
i ndi vidual for the next year, and al so spend an extra hour a week
wi th the individual studying the AA steps. TR at 46.

The individual’s AA sponsor stated that the individual has been
“really good” at mamintaining his sobriety, and that he actively
participates in discussions on AA topics. TR at 34. He stated
that the individual has not spoken about using al cohol since he
consuned a m xed drink in June 2006. TR at 49-51



E. The Leader of the Individual’s Men's Support G oup

The | eader of the individual’s nmen’s support group stated that the
i ndi vidual started attending the group in 2005. He testified that
the individual was tal kative and very friendly, and that he was
al ways sober when he attended the weekly neetings. The group
| eader stated that in 2006 he was unable to facilitate the group
and coul d not testify about the individual’ s attendance during that
year. TR at 110.

F. The | ndi vi dual

The individual testified that since his June 2005 DW, he has only
consuned al cohol on one occasi on, when he consuned a m xed drink in
early June 2006. TR at 48. He stated that he conpleted a five
nmonth court mandated treatnment program that included weekly AA
nmeeti ngs and al cohol education classes |ed by his substance abuse
counsel or in Decenber 2005. He stated that during the period from
January through August 2006, he attended AA neetings sporadically
and occasionally met wwth his counselor. TR at 125. In Septenber
2006, he resuned neeting with this counselor twice a week, and
attending AA neetings on a regular basis. TR at 123-125. He
stated that he has known his AA sponsor since he began attendi ng AA
meetings in August 2005, but only asked himto be his formal AA
sponsor in Decenber 2006. TR at 126-127.

The individual testified that his current notto is that one drink
is too many. TR at 135. He stated that he intended to continue
w th AA neetings and sessions with his counselor, and that he does
not see hinmself consum ng al cohol in the future.

| want to do right, | want to do justice, and | see a | ot
of kids |ook up to ne, because |’'ve coached literally,
and they |l ooked uptone. . . . [I] have a grandson, and
| have to raise himup right. And if | do keep consum ng
al cohol, | don’t think I will acconplish that. So right
now, alcohol 1is not in the picture, and by [ny

counselor’s] program |I’magoing to stick toit, and I’11
do whatever it takes to nmake it right.

TR at 136- 137. The individual testified that he believed that it
woul d be too risky for himto start drinking again. TR at 139.

G The Individual’'s Grlfriend

The individual’s girlfriend testified that she and the individual
have been a couple for twenty plus years and have been Iliving



together for ten years. She stated that they have two children and
one grandchild. TR at 116-117. She stated that she has not seen
hi m consune al cohol since his June 2005 DU, and that she did not
remenber seeing himconsune a m xed drink at a graduation function
in early June 2006. TR at 118-119. She testified that they do not
keep al cohol in their hone. TR at 120. She stated that she
believed that the individual was commtted to his sobriety.

| think he’'s really making a big difference on his
behal f, and he’s really making an effort, and I know he
doesn’ t consune al cohol .

TR at 120.
H.  The Individual’s Wrkplace Wtnesses

The individual’s departnent manager testified that he has never
w tnessed the individual consune alcohol at office social
gatherings or at any other time, and that the individual has never
had any issues with tineliness or attendance. TR at 68-69. The
i ndi vi dual’ s work coordi nator concurred with those statenents, and
testified that the individual’s work performance is excellent. TR
at 67.

The individual’s human resources manager testified that the
i ndi vi dual has al ways recei ved out st andi ng annual eval uati ons, and
that his current supervisor was pleased with his performance and
had no issues with him TR at 59.

V. ANALYSI S

The individual believes that his seven nonths of sobriety since
June 4, 2006, his participation in AA neetings, alcohol education
nmeeti ngs, and support group neetings, and his dedication to future
abstinence fromal cohol fully mtigate the Criterion (j) security
concerns arising from his diagnosis of Alcohol Abuse and his
arrests for DW in 2005, 1987 and 1986. For the reasons stated
bel ow, | conclude that the individual’s argunents and supporting
evi dence concerning his rehabilitation from Al cohol Abuse do not
resolve the DOE's security concerns as of the date of the Hearing.

The testinony at the Hearing indicated that the individual has been
abstinent from al cohol since June 4, 2006 and has attended AA
nmeet i ngs, al cohol education neetings, and support group neetings on
a weekly basis since Septenber 7, 2006. In addition, he consults
with a substance abuse counselor and recently acquired an AA
sponsor who intends to guide him in working the twelve step



program In the admnistrative review process, it is the Hearing
O ficer who has the responsibility for formng an opinion as to
whether an individual wth alcohol problens has exhibited
rehabilitation or reformation. See 10 C.F.R 8§ 710.27. The DCE
does not have a set policy on what constitutes rehabilitation and
reformati on from al cohol diagnoses, but instead nmakes a case-by-
case determ nation based on the available evidence. Heari ng
O ficers properly give a great deal of deference to the expert
opi nions of psychiatrists and other nental health professionals
regarding the Iikelihood of rel apse. See, e.g., Personnel Security
Hearing (Case No. VSO 0027), 25 DCE f 82,764 (1995) (finding of
rehabilitation); Personnel Security Hearing (Case No. VSO 0015), 25
DCE ¢ 82,760 (1995) (finding of no rehabilitation). At the
Hearing, the DOE-consultant psychiatrist concluded that the
i ndi vi dual was maki ng good progress in his recovery from Al cohol
Abuse but that he needed to continue his sobriety along with his
current rehabilitation programfor a full year until June 4, 2007,
bef ore he coul d denonstrate rehabilitation and reformation fromhis
di agnosi s of Al cohol Abuse and his al cohol -rel ated | egal probl ens.
The i ndi vi dual ’ s subst ance abuse counsel or expressed agreenent with
t he DCE-consultant psychiatrist’s recommendati ons.

| agree with the concl usi ons of DOE-consultant psychiatrist and the
i ndi vi dual’ s substance abuse counselor. M positive assessnent of
the individual’s demeanor and of the evidence presented at the
Heari ng convince nme that the individual has mai ntained his sobriety
si nce June 4, 2006, that he has commtted hinself to sobriety, that
he is actively participating in AA neetings, education neetings,
and support group neetings, and that he has shared his comm t nent
to sobriety with his girlfriend and with his |ocal community.
These positive developnents are all significant factors which
indicate progress towards rehabilitation and reformation from
Al cohol  Abuse. However, | agree wth the DCE-consultant
psychi atrist that the individual nmust maintain his sobriety, along
with his rehabilitation program until June 4, 2006, before he can
be considered reformed and rehabilitated from Al cohol Abuse. The
DCE- consul tant psychiatri st believes that a full year of abstinence
from al cohol, denonstrating that the individual can handle the
chal l enges to abstinence posed by holidays, vacations and other
ci rcunst ances, is necessary for the individual to denonstrate that
he is at low risk for relapsing into Al cohol Abuse. | find the
concerns rai sed by the DOE-consul tant psychiatrist to be reasonabl e
and persuasive, and | find that rehabilitation or reformation has
not yet occurred. Accordingly, | conclude that it would not be
appropriate to restore the individual’s access authorization at
this tinme.



V. CONCLUSI ON

For the reasons set forth above, | find that the individual suffers
from Al cohol Abuse subject to Criterion (j). Further, | find that
this derogatory information under Criterion (j) has not been
mtigated by sufficient evidence of rehabilitation and reformation
at this tinme. Accordingly, after considering all of the rel evant
information, favorable or wunfavorable, in a conprehensive and
conmon-sense nmanner, | conclude that the individual has not
denonstrated that restoring his access authorization would not
endanger the common defense and would be clearly consistent with
the national interest. It therefore is my conclusion that the
i ndividual's access authorization should not be restored. The
i ndi vi dual or the DOE may seek review of this Decision by an Appeal
Panel under the regulation set forth at 10 CF. R § 710. 28.

Kent S. Wbods
Hearing O ficer
O fice of Hearings and Appeal s

Date: March 23, 2007



